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The Anti-suit Injunction: Stopping Foreign Actions

In Their Tracks

By Jason Pickholz

any litigators have experi-
enced it at one time or anoth-
er. A client walks in your door

or calls you on the telephone and tells
you that they are being sued in the courts
of some other State or a foreign country,
but their contract with the other party
requires them to arbitrate in your State.
Or the client informs you that someone
has filed an arbitration against them that
is seated in another State or a foreign
country, but, according to your client,
the issue is not arbitrable and is properly
brought in a courtroom proceeding in
your State. Or maybe you have already
filed suit in court or a statement of ¢laim
in an arbitration at home on behalf of
your client, when you receive notice that
the adverse party has just tried to "end
run" your client by starting an arbitration
or filing a lawsuit somewhere else. Now
your client wants you to make the other
party drop its foreign action and come to
your State. What are your options?

Most American parties, at least corpo-
rate ones, and their lawyers are already
familiar with the notion of going to
a court to either compel or stay a do-
mestic arbitration. In the international
arena, there is a similar procedure under
the New York Convention on the En-
forcement of Foreign Arbitral Awards
(“New York Convention”)! for applying
to a court fo stay its own proceedings
and compel arbitration. Less familiar,
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though, in both the domestic and inter-
national contexts, is the concept of the
“anti-suit” injunction.

It should be remembered
that there is not necessatrily
a conflict in concurrent
parallel proceedings simply
because two lawsuits, or an
arbitration and a lawsuit, are

brought in different States.

What is an Anti-Suit Injuction?

One misconception is that an anti-suit
injunction is an order by court X com-
pelling another court Y to stay a lawsuit
pending before it. Such an order would
be of questionable jurisdictional author-
ity and dubious enforceability,2 whether
in a purely domestic context or one hav-
ing international implications. Rather, an
anti-suit injunction is a form of equitable
relief in which an injunction is entered
by court X directly against one of the
parties appearing before it.3 The injunc-
tion essentially orders one of the parties
to immediately cease. or even dismiss,
a second action that it has brought in
another forum Y. The injunction is en-
forced through the issuance by court X
of contempt sanctions against the en-
joined party in the action pending before
it if that party does not stay or dismiss its
foreign action.

United States Courts Have
Recognized Anti-Suit Injunctions
For Over A Century ?

Success in obtaining an anti-suit injunc-
tion will depend on the factual circum-
stances of the two cases (the local one
and the one brought in another jurisdic-
tion by the opposing party), and the ex-
tent of the overlap in the issues presented
in each, considered in light of the enjoin-
ing jurisdiction’s compelling public pol-
icy interests. The possibility of obtaining
an anti-suit injunction therefore should
be assessed on a case-by-case basis. It
should be remembered that there is not
necessarily a conflict in concurrent par-
allel proceedings simply because two
lawsuits, or an arbitration and a lawsuit,
are brought in different States.

In the event that the proceeding in one
State results in a judgment, res judicata
or collateral estoppel could be pleaded
in the action in the second State to avoid
inconsistent judgments or to preclude
re-litigation of issues tried and decided
once. In addition, the concept of comity
may influence a court’s decision as to
whether to do something that would in-
terfere with ongoing proceedings in an-
other State,

The United States Supreme Court rec-
ognized the anti-suit injunction over
115 years ago.* They have been issued
by courts as recently as one week prior
to the writing of this article.5

In Jay Franco, the plaintiff, Jay Franco
and Sons, filed suit in New York Su-
preme Court in June 2005 seeking
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the return of a $70,000 deposit that
it had made pursuant to an alleged li-
censing agreement with the defendant,
G Studios, that was apparently never
executed. On October 11, 2005, G Stu-
dios moved to stay the New York litiga-
tion based on an arbitration provision
in the unexecuted licensing agreement.
The court denied G Studio’s motion for
a stay on March 24, 2006. Mere days
later, on April 5, 2006, G Studios filed
a complaint in the Superior Court of
California that sought damages from
Jay Franco and which, according to the
New York court, was based on the same
facts as set forth in G Studio’s motion
for the stay that had been denied. Pur-
suant to California law, G Studios also
filed a certification in California court
stating that its California complaint
was “not related to another action or
proceeding pending in any state”.6 The
New York court called this representa-
tion “clearly false as the facts alleged
in the [California] complaint [] were
raised in support of [G Studios’] mo-
tion for a stay herein and are clearly the
reasons why it has resisted the return of
the deposit™.” As explained by the New
York court:

While it has been said that the
“general rule is that the courts
of this State will decline to inter-
fere by injunction to restrain its
citizens from proceeding in an
action commenced in the courts
of a sister State,” it was also
noted that there “are exceptions
to this rule, as where it can be
shown that the suit sought to be
restrained is not brought in good
faith, or that it was brought for
the purpose of vexing, annoying
and harassing the party seeking
the injunction.”®

The New York court also noted that
trying the case in two different forums
would result in duplicative litigation,
waste of judicial resources, and unnec-
essary legal expenses to the parties.? As
a result, the New York court enjoined
G Studios from continuing to pursue its
California action.

Anti-Suit Injunctions Implicating
Actions Pending In Foreign Nations

The issue of an aati-suit injunction
implicating a proceeding pending in a
foreign nation often arises where one of
the two actions involved is an arbitra-
tion. The United States adopted the Fed-
eral Arbitration Act (“FAA”) in 1925.10
Most American lawyers who represent
international or multinational business
entities, or companies that do business
or make investments abroad, are fa-
miliar with the FAA, at least Chapter 1
pertaining to domestic arbitration. Less
familiar are Chapters 2 and 3, which
were added to the FAA as enabling leg-
islation to the United States’ ratification
of the New York Convention and the
Inter-American Convention on Interna-
tional Commercial Arbitration (“ICA”).
Article II of the New York Convention
contains a procedure similar to that in
domestic arbitrations for applying to a
court to stay its own proceedings and
compel arbitration.!!

The anti-suit injunction in the inter-
national context is a different remedy,
though, born not of treaty but equity. As
with domestic litigatzions and arbitra-
tions, there is not necessarily a conflict
in concurrent parallel proceedings sim-
ply because one action is brought in a
foreign nation. In the event that the for-
eign proceeding results in a judgment,
res judicata could be pleaded in the
domestic action to avoid inconsistent
judgments, as it could in purely domes-
tic proceedings. The concept of comity

also applies, and may be even stronger
in an international dispute than in one
that is solely domestic, which should be
kept in mind when asking a court to do
something that would interfere with a
foreign sovereign’s proceedings.

Nevertheless, in the past few years,
opinions from the United States’ Dis-
trict Court for the Southern District of
New York (“Southern District”) seem
to have resurrected the anti-suit injunc-
tion, or perhaps they signify a trend by
litigants to resurrect it, at least in the
context of international arbitrations. A
prominent feature of these cases seems
to be that a motion for an anti-suit in-
junction may have a better chance of
succeeding where the parties are for
practical purposes essentially the same
in both litigations, the issues are the
same, the foreign proceeding pres-
ents a threat to the jurisdiction of the
domestic court, and important public
policy and equitable considerations are
implicated.12

In one of the Southern District cases, a
Brazilian company, Tecnimed, refused
a Request to Arbitrate before the In-
ter-American Commercial Arbitration
Commission (“IACAC™).13 Instead of
proceeding to arbitration, Tecnimed
filed two lawsuits. The first suit it filed
was in civil court in Brazil seeking a
declaration that its agreements with the
defendant were invalid, that the agree-
ments had expired and therefore were
unenforceable, and seeking rulings
on the merits of the dispute. Approxi-
mately six months later, Tecnimed filed
a petition in New York State Court to
stay the IACAC arbitration, which the
defendant removed to federal court.
The defendant counterclaimed for an
order compelling Tecnimed to arbitrate
and for an anti-suit injunction enjoining
the Brazilian lawsuit.
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In granting the anti-suit injunction, the
Southern District found that the defen-
dant would suffer irreparable harm if it
were denied its right to arbitrate, and if
it were required to litigate both cases in
Brazil and New York. In addition, the
Southern District found that the par-
ties were essentially the same in both
actions, as were the underlying issues
of arbitrability, liability, and damages.
Furthermore, the Southern District
found that the foreign lawsuit threat-
ened its own jurisdiction and violated
New York’s public policy of enforcing
arbitration agreements.

In another case decided that same
year, the Southern District was again
required to address an application for
an anti-suit injunction.!4 In that case,
through a series of agreements, New-
bridge agreed to purchase a 50% inter-
est in another company, La Corona, that
had previously been wholly-owned by
Groupo Corvi. In accordance with their
agreements, the parties transferred their
shares in La Corona to a trustee with
certain instructions concerning how
to vote those shares. Disputes arose
after Newbridge made its investment.
Groupo Corvi began an arbitration in
New York, and then filed a lawsuit
against Newbridge and the trustee in
Mexico City seeking to void the trust
agreement. Newbridge brought an ac-
tion in the Southern District seeking an
anti-suit injunction and to compel the
arbitration.

The Southern District ruled that Grou-
po Corvi had no real dispute with the
trustee, who was merely a stakeholder.
Therefore, in part because the parties
and issues in the Mexico lawsuit and the
New York arbitration were essentially
the same, the Southern District granted
Newbridge’s motion to compel the ar-
bitration. Finding that the parties were
essentially the same, the resolution of

the arbitration would resolve the issues
in the Mexico lawsuit, and that Groupo
Corvi itself had instituted the New York
arbitration, the Southern District grant-
ed the anti-suit injunction.

A prominent feature of
these cases seems to
be that a motion for an
anti-suit injunction may
have a better chance of
succeeding where the
parties are for practical
purposes essentially the
same in both litigations, the
issues are the same, the
foreign proceeding presents
a threat to the jurisdiction
of the domestic court, and
important public policy and
equitable considerations

are implicated.x

The following year, the Newbridge
court was again called upon to rule on
an application for an anti-suit injunc-
tion, this time with different results.15
This case concerned a corporate power
struggle, involving the purchase of
class C shares in a Mexican company,
Axtel, by a Belgian company, Laif X.
Laif X had acquired its right to pur-
chase those shares pursuant to an as-
signment it had received from Laif IV.
After Laif X’s share purchase, Axtel
and another Mexican company, Teli-
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nor, transferred their class A shares to
Blackstone,!s which converted those
shares into C shares. The end result
of these transfers was that Laif X no
longer had a majority of Axtel’s class
C shares and so could not unilaterally
elect a majority of Axtel’s class C di-
rectors.

Laif X and Telinor then began filing a
series of actions: (1) Laif X first filed
a lawsuit in Mexico, which was dis-
missed, (2) Laif X instituted a AAA
arbitration in New York seeking to nul-
lify the issuance of the class C shares to
Blackstone; (3) Telinor responded with
a lawsuit in Mexico to nullify the as-
signment between Laif IV and Laif X.;
and (4) Laif X in turn filed a lawsuit
in the Southern District of New York
seeking an anti-suit injunction and an
order compelling arbitration.

The Southern District found that the
questions of whether the assignment
between Laif IV and Laif X was valid,
and hence Laif X’s share purchase was
valid and whether it had rights as a
shareholder, were different from the is-
sues in the arbitration, namely whether
the share transfers to Blackstone were
valid. In addition, the issues involved
in the Laif IV and X transfers, and Laif
X’s rights thereunder, were issues of
Mexican law which should be decided
by the Mexican court. Furthermore, the
Southern District found that the Mexi-
can lawsuit would not interfere with
the AAA arbitration, and would not
result in a material delay in the arbi-
tration. Hence, this time the Southern
District declined to enter an anti-suit
injunction.

Common Threads
One theme running through all of the

above cases seems to be that the courts,
whether Federal or State, are willing to

Continued on page 6
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consider granting anti-suit injunctions
where, among other factors, the parties
and issues in the two actions are essen-
tially the same.!7

Another theme is that where an over-
riding public policy is implicated, the
courts will not hesitate to grant an anti-
suit injunction. One such public policy
is that agreements to arbitrate are to be
enforced, absent strong evidence that
the arbitration clause itself does not
cover the subject matter of the contro-
versy or was itself procured through
fraud or mistake, especially in the
context of international agreements to
arbitrate. While the policy in favor of
arbitration can be said to be a national
one, important local policies should not
be overlooked. For instance, in affirm-
ing an anti-suit injunction requiring a
former law firm partner to (1) cease
prosecuting an action that he brought
in Mexico against his former law firm,
(2) “take all steps necessary to comply
with” the anti-suit injunction, and (3)
“refrain from taking further affirmative
steps of any kind in connection with
the aforesaid Mexican proceeding”,!8 a
New York appellate court stated that:

...we observe that the Court of
Appeals urged us in Ehrlich-
Bober to safeguard New York’s
“recognized interest in maintain-
ing and fostering its undisputed
status as the preeminent commer-
cial and financial nerve center of
the Nation and the world.” This
compelling interest is served by
a policy favoring arbitration.
Particularly in contracts between
individuals or firms of different
nationalities, parties stipulate to
arbitration in New York largely
for the purpose of controlling the

risks of doing business by defin-
ing, in advance and by voluntary
agreement, the forum and meth-
od of dispute resolution.... we
reaffirm New York’s long-settled
law and policy favoring arbitra-
tion, thereby helping to maintain
New York’s central role in the
economy of the nation and the
world.!?

Like New York, other States may have
their own local public policy interests
that are sufficiently strong that they
might tip the scales in favor of the is-
suance of an anti-suit injunction under
appropriate circumstances, if not on
their own than in conjunction with one
or more other strong public policy in-
terests such as upholding agreements
to arbitrate.

Another theme is that
where an overriding public
policy is implicated, the
courts will not hesitate to
grant an anti-suit injunction

Yet another theme is that, while anti-
suit injunctions are not entitled to full
faith and credit by the courts of other
jurisdictions, the issuing court has a
powerful weapon at its disposal to en-
force compliance with its injunctive
order: contempt sanctions against the
non-complying party. For example, the
Southern District in the Paramedics
Electromedicina Comercial case dis-
cussed above ordered Tecnimed to dis-
miss its Brazilian lawsuit and imposed
a sanction of $1,000 on it for each day
that it failed to do so (the penalty es-
calated to $5,000 per day after a set

date). The Second Circuit affirmed,
but remanded for reconsideration of
the sanction, in part to conform it to the
defendant’s actual losses. On remand,
the Southern District entered a sanc-
tion of approximately $160,000. .

Even where a non-complying party ac-
tually defies the local anti-suit injunc-
tion and prosecutes its foreign action
to judgment, resulting in res judicata
and a judgment of a sister State that 1s
entitled to full faith and credit, “All re-
ported cases have held that contempt
sanctions are available in spite of the
necessity to dismiss all or part of the
[local] action”.20

Conclusion

An anti-suit injunction is not a typical
remedy. As many litigators and clients
who have had to endure harassing and/
or obstructionist discovery tactics from
an opposing side can likely attest, con-
tempt sanctions for the conduct of op-
posing parties are not lightly awarded.
This is in part because, as the courts are
aware, what one party views as vexa-
tious, harassing, and contumacious to
the other is tough legitimate advocacy.
Nevertheless, counsel faced with an
adversary intent on playing the forum
shopping and rush-to-judgment game
should consider whether the facts and
issues of the two actions, and the par-
ties involved in them, are sufficiently
similar, and the possible public policy
interests implicated sufficiently strong,
that a court may entertain a motion for
an anti-suit injunction.

If obtained, the anti-suit injunction can
put an end to your adversary’s dupli-
cative foreign action and force it to
litigate or arbitrate in the appropriate
forum. It can also provide a powerful
incentive in the form of contempt sanc-
tions, not for conduct aimed at you or
your client, but for violating an order
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of the court— sanctions which may
survive and continue to be available to
redress injuries your client incurs even
if the opposing party insists on pursu-
ing its foreign action despite the court’s
injunction.2! &

Yet another theme is that,
while anti-suit injunctions
are not entitled to full faith
and credit by the courts
of other jurisdictions, the
issuing court has a powerful
weapon at its disposal to
enforce compliance with its
injunctive order: contempt
sanctions against the non-

complying party.
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